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Semt Vii FAX: NEPA Task Force §01-817-1021
E-Mall: caq_nepadfs.fed.us

Septernber 23, 2002

Council on Environmentai Quality
NEPA Task Force

P.O. Box 221150

Salt Lake City, UT 84122

Re: Councll on Environmental Quaiity (CEQ) Notice and Reqguest for Comments on
National Environmental Policy Act (NEPA).

These are comments of the Intermountaln Forest Association (IFA) in résponsa 1o CEQ's
request for comment on the effort 10 improve and modemize NEPA, published in the Federal
Register 45510, Vol. 87, No. 131 (July 9, 2002).

IFA represents forest businesses in Idaho, Mortana, Litah, Wyoming, Colorado and
South Dakota. Our members are forest landowners, forest workers, manufacturers of forest
products, and related forest businesses., Thes¢ comments ame submitted on behaif of our
members that collectively employ more than 20,000 individuals across the intermotntain region.

IFA is &8 member of the American Forest and Paper Association (AF&PA) and hereby
supports the more detalled comments submitted by the American Forest & Paper Association in
their entirety.

We compliment CEQ for establishing the Naticnal Environmental Policy Act (NEPA) Task
Force and providing the NEPA Task Force with a wide-ranging mandate that begins with the
direction “to seek ways to improve and modemize NEPA analyses and documentation ”

A significant percentage — if not most ~ of the NEPA laweuits have been based on
alleged violations of CEQ's reguiations. The CEQ regulations have presented abundant
oppartunities for lawsuits because they established numerous hitigation tangets ~ eiaborate
procedures (e.g., mukiple public comment opportunities); requirements for additional
documentation (e.g, Environmentai Assossments (EAs) and Findings of No Significant Impacts
(FONSIg)); and expansive but vague analytical requirements (e.g, the content, and geographical
and tamporal scope, of analyses of cumulative impadts, connected actions and indirect effects).

Vhen the CEQ has attempted 10 reduce complexiies or ambiguities arising from case
law or its own reguiations, it typically has done $o through guidance documents {e.g., “Forty Mosi
Asked Questions,” 46 Fed. Reg. 18026 (1981); “Incorporating Blodlversity Considerations Into
Environmentat impact Analysis Under NEPA® (1993); and “Gonsidering Cumulative Effects Under
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The Natlonal Environmental Policy Act® (1997)). These documents, however, lack the force and
effect of law and have been virtually ignored by the courts.

Recommendations:

Suggestions for Programmatic EiSs.

Al & Imsnamu, programmatic EISs should be prepared only on those programs which the courts
recognize as Federal actions subject to judicial review, CEQ shoukl excuse from NEPA
"programmatic™ documentation pre-decisional planning or other documents that cover such broad
geographical areas and o many unknown projécts as to be unsusceptible or poorly susceptibie
o NEPA-refated environmental analysis.

At a8 minimum, the CEQ shouid require that agencies develop (subject to CEQ anproval) NEPA
compliance strutegles that resutt In @ maximum of one layer of “programmatic® NEPA compliance
above the project level.

Suggestions for Tiering.

As recommended above, to make tiering both acceptable and workabie, the CEQ should require
that no more than twe NEPA documents be prepared for or applicable to any federat project or
other agency action,

CEQ should require that the EA for any project subject 1o 2 prograrmimatic NEPA document not be
a stand-alone document or repeat any analysis from the programmatic NEPA document.

CEQ should insist that the programmatic NEPA document be congidered timely for tiering
purpases for a significant period after its completion. At a minimum, CEQ should establish a
strong presumption of imeliness, with a heavy burden of proof to show that a programmatic
NEPA document Is too outdated to pemit tiering.

Increasingly EiSs — prograemimatic or project-are encyciopedic and prohibitively costly to prepare,
bait-in many cases do not withstand judicial scrutiny. CEQ has only provided very vague and
open-ended anaiytical requirements in rules and guldance. These are largely problems of CEQ's

own making. Those who are tasked with preparing tha EIS sre left with virtually no guidsnce on
the critical daclsion of "whara ta stan® In the analvsis of effocts,

CEQ should consider eliminating the required analyses of "connected actions” and “cumulative
effects.” The CEQ should also address the geographical scope of the effects analysis in NEPA
documents,

Envirenmental Assessments.

We question whether NEPA requires the prepamation of EAs. We recognize that a mechanism
must be in place to determine whether an agency action is a “major Federal action[] significantly
affecting the quality of the human environment™ and thus requires preparation of an EIS under

NEPA § 102(2)(C). At most, that mechanism could be 8 FONSI that looks solely st the impacts of
the proposed agency action, and not to altematives to the aclion.

If CEQ determines that EAs shouid be maintained as a NEPA compliance tool, then the following
are recommended:
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New simpiified requirements for the contents of project EAs should be developed by CEQ to
ansure that EAs are not, as they now are, “detailed statements™ which are required oniy for EISS
on major Federal actions under § 102(2)@.

CEQ shouild develop new requirsments for EAs that differ fundamentally in organization and
comtents from the requiremenrts for EiSs (rather than simply repeat the requirements of an EIS for
an EA, qualified only by the increasingly meaningiess wording “brief discussions of, " 40 C.FR.

§ 1508.9(b)).

Rulss and puidance sho ic? statemants thal cortain analyses ars appvo

for EISs and are not 10 be conducted for or included In EAs,

el .
&t

o
& Oy

EAs have been subjected fo more than just excessive paperwork; thay also have become
Immersed in excessive procedures. We question whether any public comment Is required for
EAs, particularly when its not required for EiSs by NEPA or for EAs by CEQ's rules, Indeed,
CEQ’s regulations simply direct tha agency propasing the action to Include the public “to the
extent practicable” during EA preparation. 40 C.F.R. § 1501.4(D).

CEQ should provide rules and guidance that EA's need only be made avaiiabie to the public.

CEQ aiso should set criteria for the “convincing statement of reasons” why no EIS is required that
the Ninth Circuit requires of a FONSI. The present CEQ guidance - "briefly describing the
reasons why an action ... will not have a significant effect on the human eavironment and for
which an [EIS] will not be prepared” - is apparentty insufficient for at least some courts. 40
C.F.R. § 1508.13.

CEQ should provide complete direction on the full contents of FONSIs.

Time Limits.

CEQ shovkd provide nuiles and guidance 1o set general time limits for NEPA document preparation
elther by category of document (e.g., progremmatic EIS, project £1S, programmatic EA, project
EA, tiered EA, atc.} or by type of action.

Emerqencies,

CEQ should develop a better process for determining when circumstances are *emergendes®
and seiecting the “alemative arrangements” for NEPA compilance for the responsive Federal
actions. 40 C.FR. § 1508.11. The present emergency proviglon of the CEQ regulations ia so
unwieldy as to be virtually useless - every declsion under k is made Indlvidually and with no
gulding critaria or templates.

CEQ'’s emergency provision should be broadened to include any Greumstances where delay
woukd result in failure to respond in a timely manner to adverse envisornental consequences
resuiting from fire, windstorms, disease or insect infestations or cther natural causes.

Cawgorical Exclusions.

CEQ should reconsider fully the "kick out” criteria and develop a namowsr set of criteria for
excluding categorical exclusions based solely on sclence and the expected leve! ar degree of
adverse effects. In particular, CEQ should eliminate the confusing refarences to "controversial.”

CEQ shouid consider developing a set of criteria — a checklist that is not subjective — for agencles
fo determine whether an action or class of actions is eligible for categorical exclusion.
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The continuing duty to supplement environmental documents for "new information” both during
and after the original NEPA procaess slows the process and disrupts impiementation of approved
actions.

Arter an EIS is complete, the CEQ regulations require a supplement to the EIS when there are
significant new circumstances of information relevant to environmental concerns and bearing on
the proposed action or its impacts. 40 C.F.R. § 1502.9. The courts have held thal there is a
"continuing™ duty to respond to new information to determine If a supplementai EIS required,

. - e PSR | R ey wE.. Y. 1 _— Al . _
ldaho Spuiting Congress v. Alexander, 222 F.36 562, 568 (Bih CW, 2000, When ihe new
infarmatian addesens o wida samsilmes wildiifa snamlon sonis on dhe =olotno - I TN

HECITNRELCT SGGISS505 & wrad-Talg wiliie Spotias SUCH 83 U0 Saimion OF JOSHaWK,

supplements to hundrede of envirornental dosuinents can be required.

Supplementation has also been exdended to EAs, sven though there Is no regulatory requirement
for such suppiementation. . Even though supplemental EAs are not specifically required by the
regulations, agencies have prepared suppleinients to EAs. Because EAS are not required by the
statute and EA supplements are not required by the regulations, it makes sense to clarify that
there Is no requirement for a supplemeantal EA. ~

CEQ should tighten the definition of "new information” that requires a supplemental EIS, and
define the circumstances when an ongolng project or program must be halted untit &
supplemental EIS is completed.

The CEQ Regulations should be amended to create a two step process for agencies to decide
whether to prepare a supplemental EIS for an ongoing project or program. First, the regulations
should establish a reliability threshold for new information, so that agencies are not continually
forced to consume tine and resources reviewing unreliable or unimportant information, and so
that courts cannot interminably delay projects or programs to force an agency to do so.

The regulations shoukd require an agency to prepare a suppiemental EIS on a project or program
only if the agency makes three findings:

the new information presents clear evidence that the project or program is kely 1o have
materially more hammful effects on the environment than disciosed In the original EIS for the
project or program; Z) the agency iacks the authority to modify the project or pragram to
substantiaity mitigate for the newly-disclosed effects unless it prepares a supplemental EIS; and
3) the value of the supplemental EIS is likely to exceed the cost of preparing the document.

The regulations shouid provide that when an agency decides a supplemental EIS should be
prepared on an ongoing project or program, the agency must hall an aclivity that is part of the

projfact or nroaram untl the sunslomantat £IS (s compizted only 7 s sgsncy ninds:

the activity is ilkely to cause sericus and imeparabie environmental harm before the supplemental
EIS is compieted; and 2) it would not ba more cast effsctive to mitigate any such ham through
other means. The regulations should provide that only specific activities meeting these two
crileria shall be haited, and other ongoing portions of a project or program may continue at the
discretion of the agency.

Thank you for considering our comments. Please keep us informed about this sffort as it
progresses and place us on your maiiing fist to receive copies of any and all documents made
available for public review.

Sincerely,

James 8. Riley
Executive Director
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