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To: CTQ-NEPA Task Force

From: Jack Hedlund, Executive Director
Date:  September 20, 2002

Re: Request for Public Comment

The Allegheny Forest Alliance (AFA), a non-profit coalition of school districts and
municipalities that promotes multiple use of the Allegheny National Forest (ANF),
wishes to corimend you for establishing the NEPA Task Force to improvc a flawed
regulatory process. We respectfully offer the following recommendation for your
consideration.

Recommendations for Programymatic EISs

o Programmatic E18s should only be preparcd on those programs that the courts
recognize as Federal actions subject to judicial review. CEQ should excusc from the
NEPA “programmatic” documentation pre-decisional planning or other documents
that cover such broad gcographical areas and so many unknown projects as to be
unsusceptible or poorly susceptible to NEPA-related environmental analysis.

e CEQ should require that agencies develop (subject to CEQ approval) NEPA
complinnce strategies that result in a maximum of one layer of “programmatic”
NEPA compliance above the project level.

Suggestions for Tiering

o As recommended abave, to make Liering boih acceptable and workable, CEQ should
require that no more than two NEPA documents be prepared for or applicable to any
fcderal project or other agency.

e CEQ should roquire that the EA for any project subject 10 a programmatic NEPA
document not be a stand-alone document or repeat analysis from the programmatic
NEPA document.

e CEQ should insist that the programunatic NEPA document be considered timely for
tiering purposes for a significant period after its completion. At a minimum, CEQ
should establish a strong presumption of timeliness, with a heavy burden of proofto
show that a programmatic NEPA document si too outdated to permit tiering.
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Increasingly EISs — programmatic or project—are encyclopedic and prohibitively costly to preparc, but in
many cascs do not withstand judicial scrutiny. CEQ has only provided very vaguc and open-ended
analytical requirements in rules and guidance. These arc largely problems of CEQ’s own making,
Those who are tasked with preparing the EIS are left with virtually no guidance on the critical decision
of “wherc to stop” in the analysis of cffects.

e CEQ should consider climinating the requircd analyses of “connected actions™ and “cumnulative
effects.”
o The CEQ should also address the geopraphical scope of the effccts analysis in NEPA documcnts,

Environmental Assessments,

We question whether NEPA requires the preparation of EAs. We revognize that 4 mechanism must be
in place to determine whether an agency action is a “major Federal action[} significantly affecting the
quality of the hurnan environment” and thus requires preparation of an EIS under NEPA § 102(2)(C).
At most, that mechanism could be a FONSI that looks solely at the impacts of the proposed agency
action, and not to alternatives to the action.

If CEQ determines that EAs should be maintained as a NEPA compliance tool, then the following are
recommended:

o New simpliticd requirements for the contents of project Eas should be developed by CEQ to ensure
that Eas are not, as they now are, “detailed statcments” which are required only for EISs on major
Federal actions under § 102(2)©.

» (CEQ should develop new requirements for Eas that differ fundamentally in organization and
contents from the requirements for EISs (rather than simply repeat the requiremcents of an EIS for an
EA. gualificd only by the increasingly meaningless wording “brief discussions of,” 40 C.E.R,

§ 1508.9(b)).

¢ Rules and guidance should conlain explicit statcments that certain analyses are appropriate only for
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EISs and arc not to be conducted {or or inchude

FAs have been subjected to more than just excessive paperwork; they also have become immersed in
excessive procedurcs. We question whether any public comment is required for EAs, particularly when
its not required for EISs by NT'PA or for EAs by CEQ’s rules. Indeed, CT.Q’s regulations simply direct
the agency proposing the action to include the public “to the extent practicable™ during EA preparation.
40 C.F.R. § 1501.4(b).

» CEQ should provide rules and guidance that EA’s nced only be made uvailable to the public.

o CFQ also should set criteria for the “convincing statement of reasons™ why no EIS is required that
the Ninth Circuit requires of a FONSI, The present CEQ guidance — “briefly describing the reasons
why an action ... will not have a significant effect on the human environment and for which an [EIS]
will not be prepared™ — is apparcntly insufficient for ut least some cowts, 40 C.F.R. § 1508.13.
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o CEQ should provide complete dircction on the full contents of FONSIs.

Time Limits.

e CFQ should provide rules and guidance to set general time limits for NEPA document prepgrmion
either by catcgory of document (e.g., programmatic EIS, project EIS, programmatic EA, project FA.
tiered EA, ctc.) or by type of action.

Emergencics.

e CEQ should develop a better process for determining when circumstances are “emergencics” and
selecting the “alternative arrangements™ for NEPA compliance for (he responsive Federal actions.
40 C.FR. § 1506.11. The present crmergency provision of the CEQ regulatiops is so unwicldy as to
be virtually useless — every decision under it is made individually and with no guiding criteria or
templates, '

o CEQ’s emergency provision should be broadened to include any circumstances where delay would
result in failure to respond in a timely manncr to adverse environmental consequences resulting from
fire, windstorms, diseasc or insect infestations or other natural causes.

Categorica)l Exclusions.

¢ CEQ should reconsider fully the “kick out” criteria and develop a narrower set of criteria for
excluding categorical exclusions based solely on science and the expected level or degree of adverse
effects. In particular, CEQ should eliminate the confusing references to “controversial.”

e CIQ should consider developing a sct of criteria -- a checklist that i not subjective — for agencies to
determine whethcr an action or class of actions is eligible for catcgorical exclusion.

New Information—Supplemental Documents.

The continuing duty to supplement environmenial documents ibr "new mformation” both during and
after the orizinal NEPA process slows the proccss and disrupts implementation of approved actions.

After an EIS is complete, the CEQ regulations require a supplement to the EIS when there are
significant new circumstances or information relevant to environmental concerns and bearing on the
proposed action or its impacts. 40 C.F.R. § 1502.9. The courts have held that there is "continuing"
duty to respond to new information (o determine if 2 supplemental ELS required. Tdaho Sporting
Congress v, Alexander, 222 [7.3d 562, 566 (9th Cir. 2000). When the ncw information addresses a wide-
ranging wildlifc species such as the salmon or goshawk, supplements to hundreds of environmental
documents can be required.

Supplementation has also been extended to EAs. even though there is no regulatory requircment for such
supplementation. . Even though supplemental EAs arc not specifically required by the regulations,
agoncies have prepared supplements to EAs. Because EAs are not required by the statute and EA
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a supplemental EA.

¢ CEQ should tighten the definition of "aew information” that requires a supplemental LIS, and define
the circumstances when an ongoing project or program must be halted until 4 supplemental FIS is
completed.

e The CEQ Rcgulations should be amended to create a two step process for agencies to decide whether
to prepare a supplemental EIS for an ongoing project or program. First, the regulations should
establish a reliability threshold for new information, so that agencies are not continually torced to
consunie time and resources reviewing unrcliable or unimportant information, and so that courts
cannot inlerminably delay projects or programs Lo force an agency to do so.

¢ The regulations should require an agency o prepare a supplemental TIS on a project or program
only if the agency makes three findings:

1) the new information presents clear evidence that the project or program is likely to have
materially more harmful effects on the environment than disclosed in the original EIS for the project
or program; 2) the agency lacks the authority to modify the projcct or program to substantially
mitigate for the newly-disclosed effects unless it preparcs a supplemental E1S; and 3) the value of
the supplemental EIS is likely to exceed the cost of preparing the document.

s The rcgulations should provide that when an agency decides a supplemnental FIS should be prepared
on an ongoing project or program, the ageney must hall an activity that is part of the project or
program until the supplemental EIS is completed only if the agency tinds:

1) the activity is likely to cause serious and irreparable environmental harm before the supplemental
ELS is completed: and 2) it would not be more cost cffective to mitigate any such harm through
other means. The regulations should provide that only specific activities meeting these two
criteria shall be halted, and other ongoing portions of a project or program may continue af the
discretion of the agency.
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