THE WILDERNESS SOCIETY

NEPA Modemization (CE)

Attn: Associate Director for NEPA Oversight
722 Jackson Place NW

Washington, DC 20503

December 1, 2006
Dear Associate Director,

This letter is directed to the CEQ request for comments on the proposed Guidance on
Categorical Exclusions under NEPA. These comments are submitted in addition to the
comments we filed jointly with the Natural Resources Defense Council (NRDC) and a number of
other organizations. They provide more detail on specific sections of the proposed guidance.

As we are sure you are aware, federal agencies are under intense pressure to perform with
increasingly limited staffs and budgets. This pressure leads many agencies to focus only on
those actions that are required, leaving aside actions that are merely recommended. Yet many of
those recommendations could save valuable time and money to the agency itself, other involved
agencies and the public had they been implemented. We believe many of the recommendations
in the proposed guidance fall into this category. Changing some of these recommendations to
requirements could aid in agency performance, accountability and work flow under NEPA. We
believe the following changes in the guidance should occur.

Section 111

In Section III B, we recommend that the sentences “The Federal agency should maintain
an administrative record...” and “The agency should also summarize...” should be changed to
“The Federal agency shall maintain and make available to the public an administrative
record...” and “The agency shall also summarize...” As the letter we filed jointly with the
NRDC makes clear, substantial case law exists on agency needs for such an administrative
record. Making that requirement clear in this guidance will save time and resources later by
avoiding legal proceedings to compel agency action.



Section IV

The proposed procedures for establishing new categorical exclusions (CEs) contain a
number of fine recommendations. However, we feel the guidance would be significantly
strengthened by making the following recommendations into requirements.

» “Federal agencies should consult with CEQ...” should read “Federal agencies shall
consult with CEQ...”

» “Federal agencies are encouraged to maintain a file of the comments and responses”
should read “Federal agencies shall maintain a file of the comments and responses.”

» The sentence “...the agency should make information supporting the categorical
exclusion available to the public” should read “...the agency shall make
information...available to the public.”

» The sentence “...the Federal agency should consult with CEQ and review the nature of
any substantive comments received...” should read “the Federal agency shall consult
with CEQ...”

CEQ is required to complete a review within 30-days of receiving the final text of the
proposed categorical exclusion to ensure the CE was developed in conformity with NEPA and
CEQ regulations. Making the sections detailed above requirements instead of recommendations
would in effect move some of Council’s 30-day review activities to a timeframe before the 30-
day clock started. This would also enable CEQ to enter the 30-day review period with a far
greater understanding of the NEPA compliance activities completed by the agency, ensuring a
more efficient and effective review. In addition, it would allow CEQ to identify potential
problems with agency NEPA and CEQ regulation compliance earlier in the process saving
agency staff time, CEQ staff time and taxpayer funds.

Section VII

We’ve seen a shift among many agencies (particularly land management agencies) to
adaptive management. This shift has unfortunately also been accompanied by agency efforts to
reduce or eliminate requirements to monitor, evaluate or report on the actions taken and lessons
learned that allow for adaptive management to effectively occur. NEPA compliance has also in
many cases been removed from this equation. These actions effectively reduce accountability
and erode public trust. Federal agency compliance with the ISO and the use of environmental
management systems (EMS) is as yet untested as agency action under the ISO has been slow to
occur.

Section VII of the proposed guidance encourages the development of procedures for the
periodic review of categorical exclusions. We believe the CEQ should go further and require the
development of procedures for periodic review. As with any good monitoring process these
procedures should be time-based, specific and actionable. Each agency would still be free to
choose from the myriad of possible procedures and methods. But the requirement would serve to
clearly explain to the public the steps that would be taken to review the effectiveness and need
for specific categorical exclusions. It would also close the loop on adaptive management. The
guidance should be modified as follows: the sentence (after footnote 19 in Section VII) that reads



“CEQ encourages Federal agencies to develop procedures...” should read “Federal agencies
shall develop procedures...” The remainder of Section VII as written then describes the
approaches and reasons for the (new) requirement.
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We would also like to reiterate the need for very narrowly defined categorical exclusions.
In addition to the focus on non-controversial actions, it is important that CEs be limited to
actions for which sufficient agency study and analysis has been completed. Narrowly defined
CEs must be carefully examined and fully substantiated. Extrapolation to broad types of
activities must be avoided. A narrow focus is most consistent with the requirements of NEPA
and of the Information Quality Act. The language in the proposed guidance helps to define such
close examination. The Information Quality Act (cited at footnote 8 in this CEQ guidance)
provides good standards for substantiating categorical exclusions. Further examination of the
Act and closer tie-in to the guidance could prove useful. In addition, a narrowly focused
approach would benefit the agencies by limiting the controversy arising over the use of CEs.

We are pleased to see the time and detailed attention CEQ has given to this important
topic. We hope that this letter will be of assistance. Thank you for your time and consideration
of these comments.

Smcerely,

/ / "/ JM )
Mary C. Krueger
Forest Policy Analyst
The Wilderness Society
950 Pearl Hill Road
Fitchburg, MA 01420
(978-342-2159)

mary krueger@tws.org




